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Arising out of Order-In-Original No. CGST/WT07/HG/606/2022-23 dated
(®) | 25.11.2022 passed by The The Assistant Commissioner, CGST Division-VII,

| Ahmedabad North
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

WWW&T&WW:—

Revision application to Government of India:

(1) v ScITeT Qo SIAAaw, 1994 Ft &= s/aa Ji= aqTg TQ ATH! & 1% § GAIh e bl
w—m%wwmﬁﬁmgﬂﬁwaﬁﬂaﬁﬂaﬁa, R 9, & d=mery, ered [,
=iteft §fSrer, Sfam € wem, @ag A, 7% fewwl: 110001 & T ST =1y -

A revision application lies to the Under Secretary, to the Govt: of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F) AR wrer v gre F e § o [ iR g & Bl 9T AT e wear § v
HUSTIR A TEX HOSTITE & A1 & S0 §¢ AT &, A7 Frefl wosmmR A wveR ¥ =g 7g et e §
77 o) WOSTIR & g1 AT it g % SR g2 &l

In case of any loss of goods where the loss occur in transit from a factory to a

ehouse or to another factory or from one warehouse to another during the course of
cessing of the goods in a warehouse or in storage whether in a factory or in a
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(@) W%mﬁ%ﬁvﬁﬁﬂ%ﬂﬁﬁﬁmwwmw%ﬁﬁﬁwﬁmm'ﬁmﬂ
Ww%%%wﬁﬁﬁm%wﬂeﬁwmﬁﬂﬁﬁnﬁaél :

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M =Y g @ AT By AT R ¥ el (ﬁnmmﬁgmqﬁ)ﬁaﬁmwwﬁn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) =ff IeuTe it STeT e T & g S s 3@ it wrew i TS § o) U emeer S 5w
o Qo R 3 i s, Srdier 3 g e 97 a9y a7 9re ¥ A srferRaw (7§ 2) 1998 eRy
109 &7 Ay Y T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or ai"ter, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(2) WB‘WW(W)W 2001%%9%%@%%?(??@@-8#%
gfoat &, Jfe amaer & wia e 3@ Rate § OF we % fiace-amey wa erfier sraer & a1 wigt
3 AT SR e fHT ST AR 6K €O @rT § 67 qe ¢ % sfata g 35-5 7 fRetfia o ¥
W%m%m@rﬁm@mﬁﬁ%ﬁ@ﬂaﬁ%m

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be. appealed against is communicated and shall be
accompanied by two copies each of the OIO and Or der-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ﬁﬁmmﬁw%mwaﬁéwmw@w&mm@m@?ﬁmzow-ﬁvwﬁ
mmwwwmﬁwafﬁ 1000/~ it e ST & S
The revision apphca‘uon shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T I, I ST o T QT A el =rdeRer F iy srfien-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ¥y Seared o afafew, 1944 Y g7 35-d1/35-3 3 sfasia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ST aRede ¥ aaTq AT % et £ arder, arfer 3 A ¥ €T o, Fei gereT
e T e et =T (Rede) ft uftm &flg fifter, sgaememe & 2nd Wy, gL
&, T, ARERATR, Agaareas-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate T: 1 ibunal
(CESTAT) at 2ndfloor, Bahumah Bhawan Asarwa, Girdhar Nagar, Ahmedabad 380004.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
rescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

’/,Rs .5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, S Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft’in favour of Asstt. Registar of a branch of any nominate public sector bank of the
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place where the bench of any nominate public sector bank of the place where the bench
of the Tribunal is situated.

(3)  af s emaer ¥ S T ST T THTIL BraT & AV Tcieh YT QST 3 forg I &7 Ya STdH

&7 R ST R 5 72 3 A 5w ofY B Rrar wd e & s 3 g genRafy seftefta vl
T TF TN AT Feslq LI hl T SAGE [T SITar § |

In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)  wFTETeT o AfA R 1970 79T SeifET @l sy -1 % siasia Meiid By S| I s
77 ersraer FATRARY Aol sTfderd & snaer # & I @1 T IR € 6.50 T/ T =TT Lo [&he
T AT AT/ T | ' ' .

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = < Weferd e by R e arer Rt ft i ol v s B star g S
9%, el SeqTar §[eh Ud SaTehe sTdielt =rieeer (Fraifafe) R, 1982 # iR 7l

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, e FeqTarT Lo QI AeTehe ety =TT (Rrece) T i erdier % wrae §
FIANT (Demand) T &€ (Penalty) T 10% & ST FRAT AT g1 G, Sri&ehed T4 ST 10
S ¥IT 8 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

FET ITE Yo AT AGTRT 2 ST, T GIIT Fwied Y /i (Duty Demanded)|
(1) €< (Section) 11D ¥ Tga Mafid i,
(2) Rorarr wrorer e R i i, |
- (3) e e Fert ¥ frew 6 % wea T@ i

wgﬁwaﬁaaﬁﬁﬁqﬂ%gﬁwaﬁwﬁqm a7 wen 3 forg g et s =
TIT . '
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) wﬁ%r%ﬁﬁw@m%wgaﬁwmmwwﬁmﬁa@ﬂﬁﬁmw
e &% 10% AT U A Sg! e v faarfad &) 99 398 F 10% ST 9 Y ST el gl

In view of above, an appeal against this order shall lie before the Tribunal on
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ORDER IN APPEAL

M/s. Shraddha Tejas Shah, 412, 4™ Floor, Abhishek Plaza, B/h Navgujarat College,
Ashram Road, Ahmedabad (hereihafter referred to as 'the appellant’) have filed the
present appeal against the Order-in-Original No. CGST/WT07/HG/606/2022-23 dated
25.11.2022, (in short 'impugned order’) passed by the Assistant Commissioner, Central
GST, Division-VII, Ahmedabad North (hereinafter referred to as ‘the adjudicating
authority). The appellant were engaged in providing taxable services but were not
registered with the Service Tax Department.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16,. it was noticed that the .
appellant during the period had earned income of Rs.26,13,980/-, which they reflected
under the heads “Sales / Gross Receipts from Services (Value from ITR)" of the Income
Tax Act, 1961, on which no tax was paid. Letters were, therefore, issued to the appellant
. to explain the reasons for non-payment of tax and to provide certified documentary
evidences for the F.Y. 2015-16. The appellant neither provided any documents nor
submitted any reply justifying the non-payment of service tax on such receipts. The
service tax liability was, therefore, quantified considering the income of Rs. 26,13,980/-,
as taxable income, based on the data provided by the Income Tax Department and the
service tax liability of Rs.3,79,027/- for F.Y. 2015-16 was accordingly worked out.

Table-A
FY. Value as  per| Service tax rate | Service Tax liability
ITR
2015-16 26,13,980/- 14.5% 3,79,027/-

2.1 A Show Cause Notice (SCN) No. CGST/A'bad North/Div-VII/AR-II/TPD/Un-reg/15-
16/10/2021 dated 17.12.2020 was, therefore, issued to the appellant proposing recovery
of service tax amount of Rs.3,79,027/- not paid on the value of income received during
the F.Y. 2015-16 along with interest under Section 73(1) and Section 75 of the Finance
Act, 1994, respectively. Imposition of penalties under Section 77(1), 77(2) and Section 78
of the Finance Act, 1994 were also proposed.

2.2  The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.3,79,027/- was confirmed alongwith interest on the taxable
services provided during the F.Y. 2015-16. Penalty of Rs.3,000/- each under Section
77(1) & 77(2), Penalty of Rs.3,79,027/- under Section 78 of the F.A, 1994 was also
imposed. ' '

. 4 Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal on the grounds elaborated below:-

» Legal consultancy service provided by md|V|du*a‘1<t iand Bu iness entity is exempt

\\ CEhTe,, cB‘

from service tax. The Appeliant is engaged m,Léaa consuttag

entities unit and therefore not liable to pay guﬁe IYTa on \fhg
&ia, F

v service to business
isputed services.
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» Considering the amount received by the Appellant is inclusive of Service tax the
benefit of cum-tax should have been provided for cletelmmmg the Service tax

liability. They placed reliance on (i) Robot Detective & Security Agency Vs. C.C. E
_reported in 2009 (14) STR 689 (Tri.) (i) C. C. Ex. & Cus. Patna Vs. Advantage Media
Consultant reported in 2008 (1 OJ STR 449 (Tri.)

The Appellant is eligible for exemption of Small Scale Service provider as per
Notification No. 33/2012- Service Tax dated 20.06.2012, the respondent ought to
have provided exemption in respect of taxable services of Rs. 10 lacs to the
Appellant. The Appellant has not suppressed any information from the
Department and the Department was at all times, aware of the activities of the

Appellant. Pahwa Chemicals Private Limited vs. CCE, Delhi reported in 2005 (189)
E.LT. 257 (S.C.), '

Y

» Extended period cannot be invoked in the present case as the Show Cause Notice
was issued on 17.12.2020 fox raising the demand for the extended period from F.Y
2014-15 whereas there is no suppression of facts.

> The Departmental Authority did not carry out the inquiry on the aspect whether
the Appellant deliberately evaded service tax or it was bonafide impression for -
non-liability of service tax. In absence of any proper inquiry, the larger period
cannot be invoked merely on the basis of the information available on the CBDT
portal. '

> For F.Y 2014-15, the Show CaUse_ Notice dated 17.12.2020 is beyond the extended
period of limitation and therefore, service tax liability in respect of the same is
liable to be dropped. No penalty or interest leviable in the facts of the present
case. Hence, the demand for interest also cannot sustain and no penalty can be
imposed.

4, Personal hearing in the matter was held on 22.09.2023. Shri Jaykishan K. Vidhwani,
Chartered Accountant, appeared on behalf of the appellant. He reiterated the
submissions made in the appeal memorandum. He submitted that the appellant have
provided Legal Consultancy services through her employees, which included her
husband, who is a practicing advocate registered with the Bar Council of India. He
handed over a certificate from the .ap_pell'ant, a copy of registration with the Bar Council
of India and the Balance Sheet along with the profit and loss account. He submitted that
the services falling under the category of legal services are exempted from Service tax.
Therefore, he requested to set-aside the impugned order.

4.1 Subsequently, due to change in the appellate authority, another personal hearing
was held on 25.10.2023. Shri Jaykishan K. Vidhwani, Chartered Accountant, appeared on
behalf of the appellant and requested for 10 days time to make additional written

submission. However, till date no submissions were made.

5, I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made infie<a ﬁqe%d, emorandum as well as the

@5-&1@ Y

submissions made during personal hearing. T ided in the present case
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is as to whether the service tax demand of Rs.3,79,027/- conﬁrrﬁed alongwith interest
and penalties in the impugned order passed by the adjudicating authority, in the facts
and circumstances of the case, is legal and proper or otherwise?

The demand pertains to the period F.Y. 2015-16.

5.1 It is observed that in terms of Sr.No.6 (b) of Notification N0.25/2012-ST dated
20.6.2012; the legal consultancy services provided by an individual as an Advocate or a
partnership firm of advocates by way of legal services to an advocate or partnership firm
of advocates providing legal services; to any person other than a business entity; or a
business entity with a turnover up to rupees ten lakh in the preceding financial year is
exempted. '

6. Services provided by-

(@) an arbitral tribunal to -

(1) any person other than a business entity; or

(i) a business entity with a turnover up to rupees ten lakh in the preceding
financial year;

(b) an individual as an advocate or a partners/up firm of advocates by
way of legal services fto,-

(1) an advocate or partnership firm of advocates prowc//ng legal services ;

(i7) any person other than a business entity; or

(iif) - a business entity with a turnover up to rupees ten lakh in the preceding

financial year; or
(c) a person represerited on an arbitral tribunal to an arbitral tribunal;

5.2  The appellant has submitted various documents. On going through the Balance
Sheet for the F.Y. 2015-16, I find that (Ms. Shraddha Tejas Shah) is a Proprietor of M/s.
S.T. Shah & Co. They have shown a consulting income of Rs.26,13,980/- in their
Balance Sheet. They have also submitted & declaration stating that the legal services
related to representation, return filing and consultancy services were provided by Shri
Tejash R. Shah, Advocate havihg‘ Registration Number G/2314/2014. A certificate
issued by Bar Council of India in the name of Shri Tejash R. Shah was also submitted
as proof. '

5.3 Ifind that the exemption under aforesaid notification is admissible only if-the
legal consultancy service is provided by an individual as an Advocate or by a
partnership firm of Advocates. As the income earned by the appellant in respect of
‘M/s. S.T. Shah & Co., which is not a partnership firm of Advocates and since the
appellant is also not a registered Advocate, I find that the exemption claimed by them
under the said notification shall not be admissible to them. I, therefore, find that the
service tax demand confirmed in the impugned order is legally sustainable on merits.

5.4  Further, the appellant has claimed SSI benefit u/lder‘(;[\l@t ication No. 33/2012-
ST dated 20.06.2012 and also claimed cum tax be(pef‘ﬁ As ’che cp-sultmg income of
Rs.26,13,980/- in more than the threshold exempitis @r:l(fhm"t oﬁ Rsp,fﬁ) lacs provided in

$lokg?
Not|f|cat|on No0.33/2012-ST dated 20.06.2012, ale’Jnot 1/1 le for the SSI
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exemption. However; I find that they are eligible for the cum tax benefit as they have
not collected any tax from their customer. After granting cum tax benefit thelr tax
liability shall be amounting to Rs.2,61,398/-. Calculation is given as under;

Table-B
EY Value as| Service Cum tax benefit | s. Tax
o perITR tax rate (Value*100/145) | Liability
2015-16 26,13,980 | 14.5% 18,02,745 2,61,398

55 In view of the above, I find that the appellant is liable to pay service tax
 amounting to Rs.2,61,398/-.

6. = When the demand sustains there is no escape from interest, the same is therefore
recoverable with applicable rate of interest on the tax held sustainable in the para supra.

7. I find that the imposition of penalty under Section 78 is also justifiable as it
provides penalty for suppressing the value of taxable services. Hon'ble Supreme Court
in case of Union of Indiav/s Dharamendra Textile Processors reported in [ 2008 (231) E.LT,
3 (S.C))], concluded that the section provides for a mandatory pénalty and leaves no
scope of discretion for imposing lesser penalty. I find that the appellant was rendering a
taxable service but failed to assess their tax liability correctly- with intent to evade the
taxes. The appellant though was rendering the taxable service, did not obtain service tax
registration. This act thereby led to suppression of facts and such non-payment of
service tax undoubtedly brings out the willful mis-statement and fraud with intent to
evade payment-of service tax. If any of the circumstances referred to in Section 73(L) are
established, the person liable to pay tax would also be liable to pay a penalty equal to
the tax so determined above. '

8. As. regards, the impdsition of penalty under Section 77 (1) is concerned the
adjudicating authority has not givén any findings for imposing the same. Hence, I find
that without any justification such penalty cannot be imposed. I find that the penalty
under Section 77(2) was imposed for contravention of service tax laws. However,
considering the reduction in tax liability, I reduce the penalty of Rs.3,000/- imposed
under Section 77(2) to Rs.1000/-. ‘

9. In view of the above discussion, I uphold the impugned order confirming the
service tax demand to the extent of Rs.2,61,398/- alongwith interest and penalties.

srftereheTt gTXT &1 @l 15, TieT &t FRveRT SueT adieh o faar srrar g1

10.  The appeal filed by the appellant stands disposed off in above terms.

/’/" 7l

Attested
S
(XET FTER)
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Superintendent (Appeals)
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To,

M/s. Shraddha Tejas Shah, - Appellant
412, 4" Floor, Abhishek Plaza,

B/h Navgujarat College, Ashram Road,

Ahmedabad

The Joint Commissioner - Respondent
CGST, Ahmedabad North '

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q.-System), CGST, Ahmedabad North.

/For uploading the OIA)
7 Guard File.



